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Minutes of the Headwaters Groundwater Conservation District Board of
Directors Regular Meeting on Wednesday July 10, 2024
Immediately following the Public Hearing for HGCD Drought
Contingency Plan — Revised July 10, 2024 at the Guadalupe Basin
Natural Resources Center — Boardroom 125 Lehmann Dr., Kerrville,

Texas.
1. Call to Order, Pledge of Allegiance, Roll Call, and Certification of Quorum in
Compliance with Texas Open Meetings Law.
Directors Present: Tom Jones — Precinct 1, President ECORQS MOML.
PERMANENT DOCUMENT

Laurie Lowe — Precinct 4, Vice-President
John Elliott — At-Large, Secretary/Treasurer (Partial)
Kenneth Wilke — Precinct 3
Staff Present; Gene Williams, Monica Thibodeaux, Deneise Harris, Michael Mann
Directors Absent: Chris Childs — Precinct 2
Other: Richard Mosty, HGCD Attorney

2. Public Comment - Any person may address the Board at any time on any agenda
item of this meeting. Non-agenda items may only be addressed during the
Public Comment section of this meeting; no formal action will be taken on the
non-agenda items.

N/A

3. Consent Agenda
o Approval of the Regular Meeting Minutes (apri 10, 2024)

Approval of the Rules Workshop Meeting Minutes (april 25, 2024)

Approval of Paying of the Bills

Receiving the Treasurer’'s Report (April 2024, May 2024, June 2024)

Public Funds Investment Policy Reporting (April 2024, May 2024, June 2024)

Receiving the Groundwater Report

Director Elliott motioned to accept the Consent Agenda. Director Lowe seconded
the motion. Director Jones, Director Lowe, Director Elliott, and Director Wilke all
voted in favor. Director Childs was absent. The motion passed.
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Discussion and Response to Petition for Rulemaking regarding Rule Changes to
Rule #1. S in the Headwaters Groundwater Conservation District Rules (Revised

January 17, 2024).
Petition Request: For the Contiguous Rule 1.S. the Petition requested the rule be
revised to require the distance of 1320 feet in Rule 1.S.2) be reduced to 660 feet in
the East Kerr Management Zone.

Recommendation by Rules Committee As read into the Minutes by Richard Mosty,
HGCD Attorney:

Rules Commitiee Comments

1. The proposed new Rule I-T current rule bas been shortened and revised 1o remove the

1320 foot distance requirement.

New Rufe 1-T
1. “Contiguous Acreage” shull meon adjacent tracits of land wirthin the District that are
owned or legally conirolled for the purpose of Groundwater withdrawal by the Owner o

Operator, and are separated only By o road, highway, or watercourse,

2, The Commiltee recommends granting the requested change in part by adopting new Rule

1-T removing any reference o distance, and on behalf of the Committee. I 50 move,

Director Elliott motioned to grant the Petition for Rulemaking regarding Rule
Changes to Rule #1. S. Director Lowe seconded the motion. Director Jones,
Director Lowe, Director Elliott, and Director Wilke all voted in favor to grant the
Petition. Director Childs was absent. The motion passed.

Discussion and Response to Petition for Rulemaking regarding Rule Changes to
Rule #7. G in the Headwaters Groundwater Conservation District Rules (Revised

January 17, 2024).

Petition Request: For the Adjustment of Production Caps Rule 7.G.; the Petition
requested any adjustments to the Production Cap apply to not only new Permits
after the effective date of the adjustment, but to all Permit renewals and
amendments effective from the date of the rule change.
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Recommendation by Rules Committee As read into the Minutes by Richard Mosty,
HGCD Attorney:

Rules Committee Comments:

I. Texas Water Code Section 36,1145 requires the District to approve an application to
rencw an operating permit if the application and applicable fees are timely paid, unless the
Permitiee is otherwise in violation of District Rules. Proposed Pristrict Rule 8B

incorporates the language of Texas Waier Code Section 36.1145.

2. The proposed rulc change could result in liability claims against the District for a

*1akings claim™ due to mvesment backed expectations of an existing Permitiee.

3. The Committec recommends that the proposed change be deniced, and. on behalf of the

Comuittee, 1 so move,

Janet Buchert — 425 Dove Valley, Center Point read the following into the minutes:

Uty 10, 2024

Gene Williams, General Manager

Headwaters Groundwaler Conservation District
125 Lehmann Drive, Suite 202

Kenville, Taxas 78028

We have previousty addressed the District Board and Management a number of
Himas in the last year with regard 1o several rules (Rule 7 and Rule 12). In April
2024, we submilted peltions on these rules on behall of a group of foks
including ourseives. Wealsogaveoraloommentxregam!ngmesemesaime
Apﬁl 25, 2024 District Workshop, and further with you
will comment on the Ruls 7A/ &7B/C rule changes, and Runnie Buchent wlll
comment on Rule 12 and mofe.

Before | comment on the proposed 7A and 7B/C rule changes, | would like w0
give a Btk hislory and contex to the Production Cap changes over the years.

= The district adopled the 80,000 refyear p ion cap in March
2007,

- Rule 8A stated: “A Non-exempt (Permwtied Well) are allowed a
maxlmum ProwwonCapuptosoooo ualonsperyeatpef Permﬁ
Acre. gys es No ally [ecpive

S8 8 o nefic
An excephun lo Ihe Produdmn Cap
remrs approval from the Board of Directors.”

« Atthat time, the Board did not choose fo have a grandiather rule added 1o
the rules, whk:nwmldlodcmmsﬂmoganonslaudyeargohgmmad
Thig is clear in the pre-June 15, 2022 Rule 7G (previously Rule 8F) as well
as the permits signed by the District 2nd the permit holder (see item #9).

- Rulg 76 {previously 8F) stated: “Production caps shal be reviewed
by the District in the month of January and may be adjusted al any
time by the Distict Board. In the event that a production cap is
adjusted or a new produciion cap is set, the new p;:tmehun cap

shall only apply to A for Pi
Renewsl Appicabons filed after the date the Board adoptsthenew
production cap...

- Permnil Hem #9: ‘Permitiee understands that this permit is granted
for a pariod up 1o five (5) years and is subject to renewal at the end

of the time specified on the permil. Application for renewat will be
subject to the Pumping Limits applicable at that time.”

. nlsalsodeatnnewspaperammsbad(nzow in fact, the producti
have been ad Board
that there be no ndmhercla e
Board to mgﬂggmm!mﬂ] the production cap up or down in
order fo manage the aguifers as the 80,000 production cap was an
arbitrary number.

* That a) chenged in 2022, when the Board adopied the new East Kerr
Management Zone (*Zone™) in Rule 7A, and made changes to Rule 70,
At that time, the Zone was crested based on the findings of the Beach
Repost (Report), as requested by the District Board, 1o study the state of
the aquifers in East Kerr Counly. The Report found historic deciines in the
aquifers of 2% averagefyear/over 20 years (Middie Trinity) and 1%
avm-agerwaovef 20 years (Lower Trintly). The deciines wers attributed

as well as geologic issues in East Kem County.
The Repon did not take mto account the negative impact on the aguifess
of furhure droughts (i.e., the historic drought in 2023}, new development, of
ﬂmCPloCummwersymmma‘lwemon—linehzon The
Production Cap for the Zone was reduced from 80,000/acre/vear 1o
65,000/acresyear (Rule 7A) as of the effective date (June 15, 2022). But
that wasn't the end of the story: at the same time, menlsmclpmpodedly
created a grandéather rule in Rule 7G jor the whole !!Ila‘kwouid
preserve the cumrent 80,000/acrelvear production cap for existing permits,
anduWappumeesom{acre!yearpmmcboncaptompermishme
Zone. Why would they do this? We have yet to hear an answer. Thisis
NOT what they led the residents of Kerr County fo believe.

Slarling in 2023, we questioned the new Rule 7G grandiather rule,
including the Districts interpretation of Texas law with regard to
arantdiather rules. We nofed that while the District has the discretion to
include a grandtather clause in its rufes, the District must follow the Texas
Water Code ang Supreme Court interpsetations thereon. In othier words,
the Disiict must “wite it (grandfather ruls) right” by focusing on both
amount and historic/existing use, as well as exclude both new and
amended parmits from the application of the grandiafher rle. This they
have nol done.

» instead, the District has interpreted the Texas Water Code to mean that
3'I'gstugcm¢;r existing use” is aptional, because of the use of “may” in Section
. 116(b):
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"in promulgating any rules kmiting groundwater production, the district
before the effective date of the
fules...and as provided by section 36.113"

Thus, the District is attempling to preserve an existing permit hoider's
production cap amount based on the production cap (80,000 X acre X
yearn), out looking to historic or existing use As
we noted before, the “may” only relates to the discretion that the district
has as to whether to use a dfather rule or not—NOT whether the
District can apply historic or existing use.

The Texas Supreme Court has held that:

“the amount of groundwater used and its beneficial purpose are

components of “historic_or_existing use”, and the district thus

exceeded its rule-making authority in nmmlfnthem_\g existing wells

without regard for both... the MMQLMMIMLL

and its purpose are both relevant when identifying an existing ot

hlst use to be reserved, Indeed o'r ulatm
of QUITOWATET WINIe INESET 0 g {

138 dCCONT
E}Of use.”

Thus, basing a grandfather rule only on an amount, ie, the 80.000

nraduction cap, and not including historic or existing use, is invalid under
Texas Law. Furthermors, consistent with the above, the Texas Water
Code also requires that both new and amended permits be excluded from
grandfather freatment. However, the District's current rules only exclude
new pemits from “grandfathering application™ but not ded
permits, as required. This too would result in disquakfication of Rule 7G
as a grandiather rule.

In summary, we befieve that the Board exceeded its authority to adopi the
purported grandfather provision {in Rule 7G) on June 15, 2022, as the nule
did not meet the requirements of Texas Water Code 36.116(b) and
36.113(g), as interpreted by the Texas Supreme Court and the Attomey
Generals Office.

ision w mvaud and out e and written
CNECt gl MUIC SDINICS @ [RUCNACTEVER
oductlon [ to al| ns in the 01 the & jve date of
the change (June 15, 2022}, mits in the are subject

simifar 1o the abova Texas Water Code §36.116(b} jeqal requirements
{or a grandfather rule, afbeit it refers 1o investment rather than historic or
existing use. The District must show historical of existing use” and not
“beneficial use” (a subset of historica! or existing use). Where “historical or
existing use™ I3 not shown, the grandfather rule falls,

On the policy argument, it should be noted that there was no grandiather
rule for 15 vears after the introduction of the Production Cap in 2007, as
such, investment was made without any “guarantee® of an 80,000
gallon/acrefvear proguction cap. The 80,000 Production Cap numbef vias
arbilyary, and the prior Board did not wan fo *tie their hands” to it. In other
This is clear in Rufe 7G/8F (prior to the 2022
change) and in the signed penmits (prior to the 2024 change to Hem #9).
The District did not {and does noi) guaraniee groundwater (see preface to
Hs rules). Glven all of these reasons, the use of “investment” as a
rationale to support a grandfather dause In 2022 and 2024 is weak and
without merit. More important is the discussion around why a District
would add grandfather provisions in ifs rules, when the District is in a
PGMA and the aquifers are declining more rapidly than per plan. The

views this irrational, and District blic_an
explanation as to why the district is not fulfilling its mandate to

conserve, preserve and manage the aguifers.

We would also like fo comment on the retroactive provision of the
proposed rule changes in Rule 7A: even if the grandfather rules were
viewad as valid—WHICH THEY ARE NOT—the retroactive application of
the changes would also be invalid. (Of note, the "2002” reference appears
to be sloppy drafting.) This further bnngs to mind the questionable
“backdating” of the District's permits, where item #9 was removed in 2024,
but the District's permit temptates show this as done in 2016 and 2017.
The only rafional explanation one can take from ALL THE BACKDATING
s thal the Disirict s papering its rules/permits to reflect Hs prior/existing
this is not nor Jegal. This needs to stop.

With regard to other changes made in these proposed rules, (e.g., the fine
provisions in Rule 9B.6), we believe that the Board should change the
general application from "may * to "shak’, and etiminate the new addition
which states that “the District will consider the pemmit holders past

cnmplance hlsiory when detemunmg [ ﬁnes wi be apphed I the

Fnaly we would nole thal there were many other changes thal were not

identified (red-ined) as changes in the proposed rules. We believe that
there has NOT been proper notice to the public (as required in Rule 20
C.4 and 20D) with regard to the District's changes, and that more time is

to the 65,000 elyear uction cap from June 15, 2022
Torward,
We also believe that the proposed changes in the July 10, 2024

Proposed Rule Chi fail to meet the requirements of Texas Water
Code §§ 36.116(b) and 36.113(e), as interpreted by the Texas Supreme
Court and the Altomey General's Office. These proposed changes to
Rules 7A and 7B/C suffer from the same defect that is present in current
Rule 76: they do not Emit the “grandfather clause® to the historic or
existing use of the permit holder. Furthermore, mg do_not exclude the
application of the grandfather nules to both new and amended permils, as
[eouired. In fact, the proposed rule would grandfather certain iow DesMits
based on “well status”, ie., if the well subject to the new permit is an
existing well. That the District is using made-up criteria other than permit
status 1o justify grandfathered applicants is invafid, and will also result in
disqualification of the purported grandfather clause in Rule 7A. Rule
7BIC’s adds another provision to its grandfathes clause, stating thal - The
Production CapforOpemmg Permits that existed prior to the date of the
change, will remain as originally pesmitted for the current permit, future
renewals and amendments. Based on comments above, this change
does not meet the requirements of the Texas Water Code, the
Su e Court cases thereon and the Af ral's o]

and is invalid. Any grandfather rule which relies only on smount gn

oon‘mstom:a!use" anlvall errule r Texas law.
A SUQe £% i g

OVISIONS are id and without effect A pritten of
1 8 _in_eft nnd mat mle a a
fi oduction_cap to all §
effects l the change (June 15 22 To be
permits in the Zone are subject to the 65.000 gaHon/acrelyear

ion cap fr ng 15, 2022

We understand that the Board is relying on ‘investment” as providing a
sufficient policy-niot leqal-basis for a grandfather rule. As we have
noted to you previously, we do not support the application of grandiather
rules in a Priotity Groundwater Management Area (PGMA)-even if they
afe discretionary under State law—given the need for the District to be able
to manage, conserve and preserve the aquifers. It has been noted that a
grandfather rule protects investment, and this may be, but Is not tolally
accurate. A grandfather rule may protect investment if such investment
is existing or historical—but jt may nof investment. [itis
a grandfather rule, not a grandson rule.] This policy consideration is

neaded 1o evaluate all such changes. We request that the Board delay
the adoption of the rules in total In order to pmpeny glve notice; and if that
is not done, it should eiiminate the Rule 7 grandfather rules and
amendments given the defects identified previously and today. The Board
is on notice: # does not have the authority o adopt invalid grandfather
rules or refroactive tules, and even were they o adopt such rules, the
rules would invalid. This is not the appropiiate approach 1o rute-making in
a PGMA. and we expect better from the District Management and Board.

Respectfully,

Janet & Ronnie Buchert
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Director Elliott motioned to deny the Petition for Rulemaking regarding Rule
Changes to Rule #7. G. Director Lowe seconded the motion. Director Jones,
Director Lowe, Director Elliott, and Director Wilke all voted in favor to deny the
Petition. Director Childs was absent. The motion passed.

Discussion and Response to Petition for Rulemaking regarding Rule Changes to
Rule #12.C in the Headwaters Groundwater Conservation District Rules (Revised
January 17, 2024).

Petition Request: For the Distance Limitations Rule 12.C; the Petition requested a
change in the distance allowed to transfer groundwater production rights from one
property to another be reduced from 1320 feet to 660 feet in the East Kerr
Management Zone.

Recommendation by Rules Committee As read into the Minutes by Richard Mosty,
HGCD Attorney:

Rules Committee Comments:

1. The current rule has been in place for many years without issue.

2. Historically. the number of permits issued under the current Rule has been ong or two

3. Changing the Rule as 1o existing permits could result in liability claims against the District.
4. The Commitiee recommends that the proposed change be denied, and. on behalf of the

Commnittee, 1 so0 move,

Director Lowe motioned to deny the Petition for Rulemaking regarding Rule
Changes to Rule #12. C. Director Elliott seconded the motion. Director Jones,
Director Lowe, Director Elliott, and Director Wilke all voted in favor to deny the
Petition. Director Childs was absent. The motion passed.

Discussion and Possible Action, after Notice and Hearing, to Approve Resolution
2024-1, Adopting the Headwaters Groundwater Conservation District Rules -
Revised July 10, 2024.

Director Wilke motioned to Approve Resolution 2024-1, Adopting the Headwaters
Groundwater Conservation District Rules - Revised July 10, 2024. Director Elliott
seconded the motion. Director Jones, Director Lowe, Director Elliott, and Director
Wilke all voted in favor. Director Childs was absent. The motion passed.
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Discussion and Possible Action, after Notice and Hearing, to Approve Adoption
of the Headwaters Groundwater Conservation Drought Contingency Plan -
Revised July 10, 2024.

Director Wilke motioned to Approve Adoption of the Headwaters Groundwater
Conservation Drought Contingency Plan - Revised July 10, 2024. Director Elliott
seconded the motion. Director Jones, Director Lowe, Director Elliott, and Director
Wilke all voted in favor. Director Childs was absent. The motion passed.

Discussion and Possible Action, to Approve/Authorize the HGCD Contract for
Election Services Agreement with Kerr County for the November 5, 2024
Election.

Director Wilke motioned to Approve/Authorize the HGCD Contract for Election
Services Agreement with Kerr County for the November 5™, 2024 Election. Director
Lowe seconded the motion. Director Jones, Director Lowe and Director Wilke all
voted in favor. Director Elliott and Director Childs were absent. The motion passed.

Discussion and Possible Action, Annual Review and Approve Resolution 2024-2,
Adopting all changes or modifications to the Public Funds Investment Policy
July 10, 2024.

Director Lowe motioned to Approve Resolution 2024-2, Adopting all changes or
modifications to the Public Funds Investment Policy July 10, 2024. Director Wilke
seconded the motion. Director Jones, Director Lowe, and Director Wilke all voted in
favor. Director Elliott and Director Childs were absent. The motion passed.

Discussion and Possible Action, Approve/Authorize Auditor Engagement for
HGCD’s 2024 Year-end Financial Reporting.

Director Lowe motioned to Approve the Auditor Engagement for HGCD's 2024
Year-end Financial Reporting. Director Wilke seconded the motion. Director Jones,
Director Lowe, and Director Wilke all voted in favor. Director Elliott and Director
Childs were absent. The motion passed.

Discussion to consider updating the “Eastern Kerr County Trinity Aquifer
Groundwater Availability Assessment”, dated May 2022.

No Action taken. Discussion Only.
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General Managers Report
. Drought
. Budget Committee

Action, if any, resulting from an executive session.
N/A

Directors Request for Agenda Items for Next Meeting.
Director Lowe requested a revisiting of the East Kerr Management Zone Study.

Adjournment

Director Jones motioned to Adjourn. Director Wilke seconded the motion. Director
Jones, Director Lowe, and Director Wilke all voted in favor. Director Elliott and
Director Childs were absent. The motion passed.

APPROVED:

it PNAYNINY

Tom Jones JQ Elliott
Board of Directors, President Board of Directors, Secretary/Treasurer




